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CHARLES D. HAMEL 


As chairman of the Board of Tax Appeals, Mr. Hamel has general 
jurisdiction over the assignment of cases and is authorized to cause a 
decision of a Division to be reviewed by the Board before a decision is 
final, if he deems it advisable. 
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The United States Board of Tax 
Appeals 


By Cuartes D. HaMeEL* 


NEW YORK magistrate once took a cab from 
A the Grand Central station to his court house. 
The cabby overcharged him and threatened 

him with dire casualty if he did not pay the sum 
demanded. The judge paid him, and as he entered 
the court house he instructed a policeman standing 
in the doorway to arrest the cabby and bring him 
into the court. He then went in and ascended the 
bench, and presently the policeman appeared before 
him with the cabby. When the cabby looked up and 
recognized the man on the 
bench he said: “Holy Moses, 
judge and complainant, what 
kind of a show have I got?” 
The attitude of the cabby 
has been that of a great 
number of taxpayers who 
have had taxes assessed 
against them through sub- 
ordinates of the Commis- 


A ppeals? 


HAT were the developments leading 
to the creation of the Board of Tax 


W hat is the scope of the service to the tax- 
payer rendered by the new tribunal? 


What are the limitations in its jurisdiction? 


Senate, and which constitutes an independent 
agency in the executive branch of the Government 
designed to stand impartially between the taxpayer 
and the Bureau of Internal Revenue. 

. Prior to the enactment of the Act of 1924, the tax- 
payer, before payment of the tax, sought revision 
in adjustments made in his taxes by the Income Tax 
Unit by taking an appeal to the Commissioner.) The 
Commissioner personally could not pass upon all the 
questions, and various methods of review were pro- 
vided in the Bureau of In- 
ternal Revenue for consider- 
ation of, the questions in- 
volved. (The Advisory Tax 
Board functioned prior to 
October, 1919. The Com- 
mittee on Appeals and Re- 
view was created at that 
time and remained in exist- 


sioner of Internal Revenue 
and whose only appeal be- 
fore paying the tax has been 
to the Commissioner of In- 
ternal Revenue or other sub- 
ordinates of his. Taxpayers 
have naturally felt that the 
Commissioner of Internal 
Revenue, if zealous in the 


What was the reason for the character of 
the rules of practice and procedure adopted? 

What have been the accomplishments of the 
Board to date? 

W hat is the prospective program with refer- 
ence to hearings outside of Washington? 

These and other topics of interest to tax- 
payers and tax practitioners are considered by 
Mr. Hamel, chairman of the Board of Tax 
A ppeals, in this treatise. 


ence until the organization 
of the Board of Tax Appeals 
The Solicitor of Interna 
Revenue also considered 
many appeals. This machin- 


ery merely expressed the de- 


termination of the Commis- 
sioner as to the amount of 
tax due. Under this practice 
there were certain funda- 


performance of his duties, 
would be controlled by a de- 
sire to collect as much revenue as possible for the 
Government; that accordingly his inclination would 
be to decide all doubtful questions against the tax- 
payer, and that his subordinates or appointees, 
whether in the Income Tax Unit or in a disconnected 
reviewing board, such as the Advisory Tax Board 
or the Committee on Appeals and Review, would be 
guided by similar motives. 

This attitude on the part of taxpayers brought 
about discussion which finally resulted in the crea- 
tion, by the Revenue Act of 1924, of the Board of 
Tax Appeals, of which the members are appointed 
by the President, with the advice and consent of the 


* Chairman of the Board of Tax Appeals. 
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mental defects which some- 
times led the public to feel it 
did not receive unprejudiced and equitable treat- 


ment. It was objected that the appeal from the ac- 
tion of the Income Tax Unit was usually taken to 
an organization which was a part of the Bureau 
itself, that the person who was to decide the appeal 
acted both as.advocate and judge, since he must 
both protect the interests of the Government and 
decide the question involved, and that such condi- 
tions did not insure impartial decision of the cases. 
If the decision on the appeal was in favor of the 
Government the taxpayer only after payment of the 
tax had the right to protest the correctness of the 
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decision in the courts, but if the decision was in 
favor of the taxpayer the action of the Bureau was 
final and the decision of the Bureau could never be 
contested in the courts. It was contended that this 
condition resulted in the decision of many doubtful 
points in favor of the Government. 


To meet these objections, Congress established 
the Board of Tax Appeals. Although prior to the 
passage of the Act, the taxpayer might, after pay- 
ment of his tax, bring suit for the recovery thereof 
and thus secure a judicial determination of the ques- 
tions involved, he could not, in view of Section 3224 
of the Revised Statutes, which prohibits suits to 
enjoin the collection of taxes, secure such a deter- 
mination prior to the payment of the tax. It was felt 
that the right of appeal after payment of the tax was 
an incomplete remedy and did little to remove the 
hardship occasioned by an incorrect assessment. 
The payment of a large additional tax on income 
received several years previous and which may have 
since its receipt, been either wiped out by subse- 
quent losses, invested in nonliquid assets, or spent, 
sometimes forced taxpayers into bankruptcy, and 
often caused great financial loss and _ hardship. 
These results were not remedied by permitting the 
taxpayer to sue for the recovery of the tax after 
payment. It was believed that he was entitled to 
an appeal and a determination of his liability for 
the tax prior to its payment. 


Under the provisions of the Act creating the 
3oard, the taxpayer may, prior to the payment of 
additional tax, appeal to the Board and secure an 
impartial and disinterested determination of the 
issues involved. 


Hearings Impartial 


In the consideration of the appeal, both the Gov- 
ernment and the taxpayer appear before the Board 
to present their cases, with the result that each 
member of the Board sits solely as the judge and 
not both as the judge and the advocate. The pro- 
vision allowing the Commissioner to sue in court 
for the recovery of any taxes thought by him to be 
due in excess of that decided by the Board to be due, 
relieves the Board from the responsibility of finally 
passing upon questions involving large amounts and 
removes the necessity for a decision in favor of the 
Government in order to force the issues into court. 


The President was empowered, with the advice 
and consent of the Senate, to appoint, solely on the 
grounds of fairness to perform the duties of the 
office, not more than twenty-eight members to com- 
pose the Board. Those first appointed were to serve 
until two years after the passage of the Act, after 
which it is provided that the Board shall consist of 
seven members appointed for overlapping terms up 
to ten years. 


On July 3, 1924, the Senate not being in session, 
President Coolidge made recess appointments of the 
first twelve members of the Board. The appointees 
were chosen from all parts of the country, and were 
selected on the basis of their qualifications for the 
office. 


October, 1924 


‘Those appointed met in Washington on July 16, 
formally organized as a Board, elected a Chairman, 
and appointed a secretary. The Board decided to 
proceed forthwith to the adoption of rules under 
which taxpayers could proceed to file their appeals, 
and the Commissioner of Internal Revenue could 
prepare to defend them. By remaining in continu- 
ous session, the Board was able to prepare and pub- 
lish its rules by July 28 and printed copies were 
ready for the public by August 6. On July 30, the 
first appeal was filed. ; 

On August 15, approximately thirty days after its 
organization meeting, the Board first sat to hear 
argument in a motion made by counsel for a tax- 
payer with respect to the Commissioner’s pleading 
in his case, and on August 19 the first appeal was 
argued before the Board, all members being pres- 
ent. The Board was ready even before this time 


to hear appeals, but none were ready for presenta-_ 


tion prior to that date. The decision in the first 
case was handed down on August 27, and on the 
same day the Board heard argument in the second 
case. 

Up to September 16, the latest date for which I 
have the data, 191 appeals had been filed. Of these, 
47 had been brought to issue and 10 had been heard. 

The Board of Tax Appeals is in effect a judicial 
tribunal of limited jurisdiction. It has power to re- 
view determinations of the commissioner of internal 
revenue with respect to income and profits taxes, 
estate taxes, and the new gift tax. There are some 
interesting questions capable of argument on either 
side as to the extent of the jurisdiction of the Board 
over taxes asserted under past revenue acts. With 
respect to these, of course, it would not do to ex- 
press any obiter opinions. It has already been neces- 
sary to decide, however, in a litigated case, that the 
Board has no jurisdiction over claims for refund. 
This necessarily follows from the limited power 
vested in the Board. When the Commissioner of 
Internal Revenue makes a determination proposing 
to assess a deficiency tax, the taxpayer may appeal 
to the Board, and, to the extent that he prevails, the 
commissioner is prohibited from collecting the pro- 
posed tax by distraint. He may, however, sue in 
the courts for the collection of the tax, in which 
case the findings of the Board are prima facie evi- 
dence of the facts found. This constitutes a method 
of appeal by the commissioner from the determina- 
tion of the Board. The taxpayer has a similar 
method of appeal by paying such taxes as the Board 
determines to be proper and suing to recover them. 
If a tax has already been paid, however, the Board 
is vested with no jurisdiction to compel the Treas- 
ury to refund it, and the taxpayer’s remedy is the 
same as it was before the passage of the 1924 Act 
—by suit in the District Court or the Court of 
Claims. 

The first problem with which the Board was con- 
fronted was that of determining its policy with re- 


spect to rules of practice, including the admission . 


of counsel, evidence and procedure. In the first 
draft of the Revenue Act of 1924, commonly known 
as the Mellon Bill, it was provided that the pro- 
ceedings before the Board should be informal, but 
after several changes, the Congress finally decided 
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to substitute for that provision this language: “The 
proceedings of the Board and its divisions shall be 
conducted in accordance with such rules of evidence 
and procedure as to the Board may prescribe.” Ob- 
viously Congress decided to leave the question of 
formality of procedure to the judgment of the 
Beard. So it became necessary to decide whether 
to provide for highly informal proceedings, such as 
those conducted by conferees in the Income Tax 
Unit, or strict and technical rules such as those in 
force in the courts, or for some intermediate scheme. 


The statute leaves no room for doubt as to the 
solemn nature of the function of the Board. It is 
not merely a newly created higher division of the 
Bureau or even of the Treasury Department. It is, 
in the language of the statute, “an independent 
agency in the executive branch of the government,” 
and as such it is expected to act independently in 
all its determinations. This independent character 
cannot be too firmly emphasized because it seems 
not to be fully realized, for this is what makes neces- 
sary the formal procedure of the Board. If the 
Board were within the Bureau, the entire record in 
the Bureau would be available to it, and all of the 
administrative aspects of each case would need be 
considered. The Board in the privacy of its cham- 
bers would go through the file and with the aid of 
an additional argument on behalf of the taxpayer 
would determine whether the Unit acted wisely. 
Thus the taxpayer would be in much the same situa- 
tion as he has heretofore been before the Unit and 
the Committee. 


This is very apparently not what Congress in- 
tended. The reports of the Congressional Commit- 
tees and the language of the statute show that what 
was intended was an entirely independent body 
with no motive except to apply the law to the facts 
in each case and reach the correct answer in that 
case. The Board is not to collect the revenue and 
hence it has no fear of administrative precedents. 
Its concern is to see on the one hand that the citi- 
zen is not unjustly assessed and on the other that 
in the collection of its just revenue the Government 
is not unduly delayed. The Board represents 
neither party. Both parties are represented by their 
own advocates who, the Board confidently believes, 
will seek wholeheartedly to give it the proper basis 
for a correct conclusion. 


The provisions. of Section 900 of the statute are 
very specific as to how the Board shall perform its 
function. It must hear appeals, giving notice and 
an opportunity to be heard both to the taxpayer and 
the commissioner. These hearings shall be open to 
the public and all the evidence shall be open to 
public inspection. It must not only decide the ulti- 
mate question of liability but it must in all cases 
make a written report of its findings of fact and 
decision. In cases where more than $10,000 is in 
controversy it must write an opinion. Witnesses 
are to be heard, and if necessary compelled by sub- 
poena to testify; oaths are to be administered; 
papers and books introduced in evidence, and depo- 
sitions taken. These are not the attributes of an 
administrative office. They give us the picture of a 
judicial tribunal. 
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We are familiar with the growth in recent years 
of the special tribunal outside the judiciary. In 
the Federal Government, the Interstate Commerce 
Commission and the Federal Trade Commission are 
well known examples. Such bodies have a com- 
posite function to perform both judicial and legis- 
lative. They are largely concerned with the legis- 
lative function of prescribing specific rules of con- 
duct for the future—and to that end they determine 
the facts of the past. Their primary interest is not 
for the parties but for the public, so that carriers’ 
rates and business practices shall be fair. Their 
problems are economic more perhaps than legal, and 
yet these bodies have without exception found it 
necessary to adopt the forms of litigation in order 
to determine issues. 


Duties Purely Judicial 


This Board has no such legislative function and 
the problems which it solves are only indirectly 
economic. They are primarily legal. The Board 
must see that a specific statute is correctly applied 
to a completed and past state of facts and the specific 
liability of a single person under that statute cor- 
rectly determined,—a purely judicial duty. If a 
correct determination discloses a wrong economic 
result for the future the remedy is with Congress. 


3ut there is a further matter to be considered. 
The Act provides that in any subsequent proceed- 
ing in court, either by the taxpayer to recover the 
amount paid or by the Government to collect the 
amount abated, “the findings of the Board shall be 
prima facie evidence of' the facts therein stated.” 
This means that in practice the findings of the 
Board shall have judicial effect. While it is true 
the Board has no power directly to enforce its deter- 
mination, here is a provision which gives the deci- 
sion a legal sanction in a court of law. I do not 
wish to express for the Board any opinion as to the 
legal effect of the decision, but this is probably what 
may be expected to take place: Suppose the Gov- 
ernment sues in court for a deficiency which the 
Board has held is not due. The taxpayer, relying 
upon the decision of the Board, introduces it in evi- 
dence and the findings of fact thus stated constitute, 
as provided by the statute, prima facie evidence of 
the facts therein stated. But a finding of the Board 
cannot be arbitrary and still retain its weight as 
evidence. Its effect is only prima facie, which 
means that it may be overcome. The opposing 
party,—in our illustration, the Government,—may 
no doubt by countervailing testimony overcome the 
effect of the findings. But are they in the first in- 
stance entitled to prima facie effect unless they are 
supported by legal evidence? Will a court respect 
the findings of the Board if made other than in 
accordance with a legal record? If the record before 
the Board discloses that the finding is unsupported 
by legal evidence, how can it be justified? It is un- 
fortunate that truth is sometimes elusive and can 
only be captured by devious methods; but this is a 
recognized fact and cannof\be ignored. If we act 
upon what the law of our lan&& has after many years 
come to recognize as evidence, our feet are upon 
solid ground. To do otherwise would be to arouse 
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suspicion and incur resentment. This the Board 
hopes to avoid. We want the citizen to feel confi- 
dent that we will act openly and above-board and 
that the decision will be upon the merits of the case. 


Having in mind the provisions of the statute and 
the general principles to which I have alluded, the 
Board formulated its rules of practice in accordance 
therewith. 


Seek Elimination of Delays 


With respect to pleadings, our primary considera- 
ation was the elimination of delay. It was realized 
that the practice before us must be necessarily 
hybrid. Although designated in the statute as an 
appeal, cases cannot be brought before the Board on 
a record made below. The records made in the 
Units of the Bureau of Internal Revenue are highly 
‘informal, and where conflicting statements have 
been made or conflicting affidavits submitted, there 
could be no basis for weighing the evidence. In 
many cases large portions of the record are never 
reduced to writing. The proceedings before the 
Board must necessarily take the form of a trial 
de novo. Such procedure is not entirely new but is 
common enough in the state courts where so-called 
appeals, taken from judgments of justices of the 
peace or courts not of record, result in complete new 
trials before country or district courts. To a cer- 
tain extent practice before the Board is appellate, 
but to a larger extent it is nisi prius. This had to be 
taken into consideration in drafting rules for the fil- 
ing of appeals and the form of pleadings, and it was 
also necessary to take into consideration the very 
important point of eliminating, as far as possible, 
any tendency toward delay. It was apparent that if 
a practice were adopted similar to nisi prius practice at 
common law, or a common appellate practice, it 
would be possible for many months to elapse before 
issue could be finally joined and the case ready for 
hearing and decision and in the meantime the col- 
lector of the revenue would be delayed. | After 
thought, discussjon, and consideration, it was pro- 
vided that the proceeding should be commenced by 
a petition which should, so far as practicable, com- 
bine the function of a summons or notice of appeal, 
a bill of complaint, and an opening on behalf of the 
taxpayer, the last to be brought about by the re- 
quirement that the taxpayer state in his petition not 
only the facts upon which he relies, but a statement 
of the propositions of law involved, and in the same 
way the rule requires that the Commissioner set up 
in his answer not only his facts but any propositions 
of law upon which he might rely. 


It was realized, of course, that in every case it may 
not be practicable for the parties to plead their law 
in advance of the hearing. The facts adduced at the 
trial may well make it necessary for either party to 
change his ground, and say, “In view of the turn 
which the evidence has taken, I elect to rely on a 
new proposition of law which I had not deemed 
applicable at the time I prepared my pleading.” 


In such cases the Board may be expected to be 
liberal in the conduct of the hearing and permit in 
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effect amendments to the pleadings to set up new 
propositions of law in conformity with the facts 
adduced. 


Following the practice adopted in a great many of 
the courts in recent years, no provision was made 
for demurrer, but by an amendment to the rules 
published after the first printing, motions were pro- 
vided for in respect of the petition, which motions 
are intended to take the place of demurrer as well as 
motions to make more definite and certain, to 
amend, to strike out, etc. 


Appeals to the Board must be taken within sixty 
days after the mailing of the Commissioner’s reg- 
istered letter “proposing an additional assessment. 
As the Board interprets the statute, the sixty- 
day limitation is fixed by law and we have no 
jurisdiction to extend it either by granting exten- 
sions in specific cases or by making general rules 
to the effect that appeals will be regarded as 
filed on the day on which they are mailed, or 
will be regarded as having been received on the 
day on which they should have been received in the 
due course of mails. The principal office of the 
Board is fixed by statute at Washington. An ap- 
peal cannot be regarded as instituted until the peti- 
tion has been received there. This may seem a hard- 
ship to some who are very remote from Washington, 
such as the people of Hawaii and Alaska, but I 
believe that the purpose of Congress in allowing 
sixty days to appeal as against the thirty days which 
were allowed under previous Acts, was intended to 
take care of the situation. Upon receipt of the peti- 
tion a copy is served on the Commissioner of Inter- 
nal Revenue by the Board, saving the taxpayer the 
trouble and responsibility of making service. The 
Commissioner has twenty days in which to answer 
or to move with respect to the petition, and a copy of 
his answer or motion is likewise served by the Board 
on the taxpayer. In the case of a motion, a time for 
hearing is set as soon as the motion papers are re- 
ceived, and the parties or their counsel are notified. 
In case an answer is filed, the cause is added to the 
general calendar at the time the answer is received, 
and the calendar ordinarily is called in its numerical 
order. Fifteen days before the expected date at 
which a case will be heard, the parties are notified. 
Cases will be taken up in this way in Washington, 
but cases which are to be heard by divisions in the 
field will be transferred to separate field calendars. 
When more than one division is sitting in Washing- 
ton, one calendar for all divisions will be made up 
in the clerk’s office and the case assigned by the 
chairman to the different divisions. A question 
which has been heard before a certain division and 
adjourned or postponed, or which for any other rea- 
son should go to a special division, will be sent to 
that division, and the other cases will be sent in their 
numerical order to the various divisions as rapidly 
as they become vacant. The Board hopes to elimi- 
nate the necessity of keeping counsel and witnesses 
waiting for protracted periods. No case will be 
called for hearing before the time specified in the 
fifteen-day notice, although it may occur that a case 
may not be reached on the predicted day or for a 


day or two thereafter. It is the purpose of the 
(Continued on page 300) 
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Scope of the Federal Taxing Power 


By Wa TER E. BarToN* 


HE most serious grievance which the thirteen 
colonies had against the mother country was 
taxing their people without representation. 
This grievance was epitomized in the cry that “Tax- 
ation without representation is tyranny”. The 
colonies emerged from the War of Independence 
as thirteen independent nations, with plenary power 
to lay and collect taxes and perform other acts of 


sovereignty equally with any other independent 
nation. 


After a seven years’ struggle, it is not to be ex- 
pected that our forefathers would surrender lightly 
the liberties which they had 
won. Their experience made 
them unwilling at first to 
agree to any strong central 
government. The most that 
they would surrender was 
expressed in the Articles of 
Confederation. That doc- 
ument created a very impo- 
tent general government, 
the greatest defect of which 
was its lack of power to lay 
and collect taxes. The Con- 
egress of the United- States 
was authorized to allow “all 
charges of war and all other 
expenses that shall be in- 
curred for the common de- 
fense or general welfare” ; 
but the taxes for paying the 
authorizations so made were 
“to be laid and levied by the 
authority and direction of 
the legislatures of the sev- 
eral states”.? 


prerogatives. 





Even after the inefficacy of the Articles of Con- 
federation was demonstrated, our forefathers were 
unwilling to give the central government unlimited 
power to tax. The extent of this power and the 
curtailments and restrictions placed thereon will 
he the subject matter of this series of articles. 


Section 8 of Article 1 of the Constitution of the 
United States expressly delegates to Congress the 
power to lay and collect taxes in the following 
words: 


Congress shall have pow er to lay and collect taxes, duties, 
imposts, and ounions . ; 

The term “taxes” is a generical term which in- 
cludes “duties, imposts and excises” and all other 
indirect taxes, if there be any.?, Inasmuch as “im- 
posts, duties and excises” are a species of taxes, 
the definition thereof is unimportant in determining 
the extent of the grant of the taxing power. It is 


* Of the Washington, D. C., Bar, Co-Author of Barton and Brown- 
ing’s “*Federal Income Tax Laws, Correlated and Annotated.” 


1. Article VIII, Articles of Confederation; Beck’s Constitution of the 
United States, page 40. 


2. Cooley’s Taxation, Volume I, page 239; Norton’ : ‘cements of 
the United States, page 44; Hilton 'v. U. S., 3 Dall. 17 


REVIOUS to the extraordinary expendi- 
tures incurred by the World War, 
burden of taxation in this country was rela- 
tively light and consequently the methods of 
levy as far as they were for revenue only were 
of but secondary interest to the general public. 
Under present conditions, the situation is 
that a very material portion of the national in- 
come is absorbed by tax levies. 
is, moreover, toward the increase of functions 
of government, which give rise to increasingly 
large public expenditures. 
limitations on the taxing power of the Federal 
Government are, therefore, of general concern. 
This is the first of a series of articles in exposi- 
tion of various phases of the Federal taxing 
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only in connection with the manner in which the 


taxing power shall be exercised that the meaning 
of these words is important. This will be touched 
upon when the latter point is discussed. 


The words “taxes, duties, imposts and excises” 
are broad and comprehensive. They include every 
kind of tax, direct and indirect, that may be laid 
and collected by any sovereignty.* 

In view of the fact that these words when con- 
sidered alone grant unlimited power to the Federal 
Government to lay and collect taxes, it is necessary 
to examine other provisions of the Constitution in 
order to determine whether 
this power has been cur- 
tailed or restricted in any 
way. The practical question 
in a given case is whether 
the power to tax is pro- 
hibited or restricted by the 
Constitution and not whether 
it is granted by the Consti- 
tution. 

An examination of the 
Constitution discloses that 
the Federal taxing power is: 

(1) Prohibited in certain 
cases, and 

(2) Required.to be exer- 
cised in a prestribed manner 
in other cases. 

The prohibitions are either 
express’or implied. Implied 
prohibitions arise from 

(1) The language of the 
Constitution itself, or 

(2) The nature of our dual 
system of government. 

The implied prohibitions are as binding on the 


United States as though written into the Consti- 
tution itself. 


the 


The tendency 


Consideration of the 


Prohibitions Expressed in the Constitution 


The only express prohibition against the Federal 
taxing power is found in Section 9 of Article I: 

No taxes or duties shall be laid on articles exported from 
any State. 

This clause was written into the Constitution at 
the insistence of the delegates from the Southern 
States who feared that the Northern States, through 
their preponderance of votes in Congress, might 
interfere with the exportation of slaves and staple 


products of the South, by imposing an exorbitant 
export tax. 


The words “articles exported” as used in this 
clause apply only to goods exported to a foreign 
country. Hence, an act of Congress laying duties 
on merchandise imported into Porto Rico from 


3. Sholey v. Rew, 23, Wall. 331; Knowlton v. Moore, 178 U. S. 41; 
Pollock v. Farmers’ Loan and Trust Company, 157 U. S. 429. 
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the United States is not in violation of this clause, 
when the duties are to be held as a separate fund 
for the Government and benefit of Porto Rico.* 


The true construction of the Constitutional provision is 
that no burden by way of taxes or duties can be cast upon 
the exportation of articles, and does not mean that articles 
exported are relieved from the prior ordinary burdens of 
taxation which rest upon all property similarly situated. 
Exemption attaches to the exportation and not to the arti- 
cles after their exportation.°® 


Thus the Supreme Court has sustained taxing 
statutes imposing a manufacturers’ tax on filled 
cheese, including cheese manufactured under a 
contract of sale to a foreign purchaser and which 
was actually exported to such purchaser;® and a 
stamp tax imposed on tobacco intended for ship- 
ment and actually shipped to a foreign country.’ 
In these cases the tax was imposed on the articles 
before the exportation began. The intent of the 
taxpayer that they be exported later is immaterial. 
Likewise, a person deriving an income from the 
business of exporting articles to a foreign nation 
is required to pay an income tax under a general 
income tax law. 


What is taxed—the net income—is as far removed from 
exportation as are articles intended for exportation before 
exportation begins. If articles manufactured and intended for 
exportation are subject to taxation under general laws up to 
the time they are put in the course of exportation, as we have 
seen they are, the conclusion is inevitable that the net income 
from the venture when completed, that is to say, after the 
exportation and sale are fully consummated, is likewise subject 
to taxation under general laws.® 


Unconstitutional Taxes 


3ut a tax which directly burdens the exportation 
or bears on the process of exportation so as to be 
substantially a tax on the exportation is unconsti- 
tutional. Thus laws imposing an excise tax on 
the act or occupation of exporting,® a stamp tax on 
bills of lading covering articles being exported,’ a 
stamp tax on charter parties for the carriage of 
cargoes from domestic to foreign ports,’ a stamp 
tax on policies of marine insurance, insuring articles 
being exported from the United States where the 
insurance is recognized as an integral part of the 
exportation and the policy is one of the ordinary 
shipping documents,’* and a sales tax on a sale of 
goods to a foreign purchaser where the goods were 
intended to be, and were actually exported from 
the United States,’* have been declared unconsti- 
tutional as imposing taxes or duties on “articles 
exported” from a state. 





4. Dooley v. U. S., 183 U. S. 154. 

5. Cornell v. Coyne, 192 U. S. 418; Peck v. Lowe, 247 U. S. 165. 
6. Cornell v. Coyne, 192 U. S. 418. 

7. Turpen v. Burgess, 117 U. S. 

8. Peck v. Lowe, 247 U. S. 165. 

9. Brown v. Maryland, 12 Wheat 419. 

10. Fairbanks v. U. S., 181 U. S. 283. 

HM. U. &. wv Beosiel, 337 U. S.. 1. 

2. Thomas Insurance Co. v. U. S., 239 U. S. 19. 

13. Spaulding & Brothers v. Edwards, 262 U. S. 66. 
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Prohibitions Implied from the Language of 
Constitution 


Section 8 of Article 1 authorizes Congress to lay 
and collect taxes, duties, imposts, and excises “to 
pay the debts and provide for the common defense 
and general welfare of the United States”. 

By implication, Congress has no constitutional 
power to lay and collect taxes for any other pur- 
pose.1* For instance, Congress has no power to 
lay and collect taxes to pay the debts of any indi- 
vidual or state.*® 

The term “debts,” however, as used in this clause 
is not restricted to debts or claims which are legally 
enforceable against an individual. It includes debts 
or claims which rest upon a mere equitable or moral 
obligation; also claims growing out of general 
principles of right and justice.*® 

The comprehensiveness of the words “provide for 
the common defense” is apparent. It is almost in- 
conceivable that the courts would declare an act 
of Congress void, which Congress had declared to 
be in aid of the common defense of the Nation. It 
is indispensable that no constitutional shackles be 
placed on the legislative arm in making provision 
for the common defense, because the circumstances 
which endanger the safety of nations are infinite, 
and it is impossible to foresee or define the extent 
and variety of means which may be necessary to 
meet great national exigencies. 

Less difficulty is encountered in deciding when 
an act of Congress provides for the common defense 
than when it provides for the general welfare of 
the United States. River and harbor bills have 
been vetoed by various presidents, because in their 
opinion such expenditures were unconstitutional as 
being for local or state advantage and not for the 
general welfare of the United States.?’ 

Generally speaking, the import of the phrase “to 
pay the debts and provide for the common defense 
and general welfare of the United States” is that 
taxes shall be laid and collected solely for public 
purposes.'® An interesting question has been raised 
in the courts as to whether the recent bonus legis- 
lation is constitutional. As we have seen, the ques- 
tion cannot be decided by determining whether a 
legally enforceable debt is due the veterans of the 
World War. In deciding it, the courts will con- 
sider whether there is any equitable or moral obliga- 
tion which the United States owe, and whether the 
former soldiers have any claim growing out of gen- 

eral principles of right and justice; furthermore, 
whether the legislation is for the common defense 
or general welfare of the United States. The de- 
cision of state courts declaring state bonus acts un- 
constitutional will be of little if any weight, for 
the responsibility of raising armies and navies rests 
not upon the states, but upon the Federal Govern- 
ment. The appropriation of money by the states 
to pay bonuses to soldiers of the army of the United 

14. U.S. v. Boyer, 85 Federal 432; Story on the Constitution, Secs. 


907-908; Federalist No. XLI; Norton’s Constitution of the United States, 
page 45. 
15. Passenger Cases, 7 Howard 283; Cooley’s Taxation, Vol. I, page 
240. 
16. U. S. v. Realty Company, 163 U. S. 440. 
17. Norton’s Constitution of the United States, page 45. 
18. Cooley’s Taxation Vol. I, page 240. 


(Continued on page 311) 
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Large Recent Gains in Tax Burden 
Disclosed by Survey 


HE tax burden of the nation during 1923 was 

mounting instead of receding, according to a 
survey recently completed by the National Indus- 
trial Conference Board. 

Taking the year 1913 as the standard and ex- 
pressing all figures in terms of dollars of the com- 
mon purchasing power in that year (i. e., on the 
basis of the index number of wholesale prices), the 
board concludes that the total amount of taxes 
raised by all government authorities in this coun- 
try has been growing from $1,080,000,000 in 1890 to 
$2,194,000,000 in 1913, $3,900,000,000 in 1919, $5,689,- 
000,000 in 1921, $4,739,000,000 in 1922, and 
$5,010,000,000 in 1923. 

“It appears that the recession in the volume of taxation 
in 1922 was rather short-lived, and that an upward tendency 


was again indicated in 1923 which, from preliminary figures 
at hand, is likely to continue in 1924.” 


Taken Away From Industry 


In the course of its survey, a detailed study was 
made of the proportion of the entire national income 
devoted toward payment of interest on the public 
debt and pensions, “since the latter items go to 
swell the totality of national income and hence to 
that extent do not detract from the funds available 
for industrial uses.” 


The investigations indicate that the rates of in- 
crease in the gross and net burden of taxation do 
not differ widely on this point. In 1913 the Federal, 
state and local governments disbursed $208,000,000 
on account of pensions and $224,000,000 for interest 
on public indebtedness. In 1923 these amounts 
were respectively, $330,000,000 and $1,447,000,000. 
After deducting these respective amounts from the 
national tax burden for the years in question, it is 
found that the increase in the revenue taken away 
from industrial uses was 237 per cent, compared 
with a growth of 252 per cent in the gross amount 
of taxation during the same period. 

Following are excerpts from the report of the 
survey : 

It is, therefore, an unquestioned fact, that the burden of 
taxation on industry, using this term in its broadest sense, 
measured in terms of dollars, is three and one-half times as 


high as before the war and, measured in terms of comparable 
purchasing power, is two and one-half times as high as it 
was in 1913. 

Taxes raised by the Federal Government totaled $3,223,- 
000,000 in 1923 as against $2,802,000,000 in 1922; taxation 
raised by city governments increased from $858, 000, 000 in 
1922 to $882,000,000 in 1923 and taxes raised by all govern- 
mental authorities showed an increase from $3,301,000,000 
in 1922 to $3,601,000,000 in 1923. 

Before the war, the amount of taxes raised by state and 
local governments constituted about seven-tenths of the 
total tax bill. During the war, this ratio had declined, but 
by 1921 the percentage raised by state and local govern- 
ments represented one-half of the total. 

In 1922, the ratio of taxes levied by state and local gov- 
ernments to the total tax bill was 57 per cent, and in 1923 
it was 58 per cent, thus indicating the growing importance 
of state and local tax burdens in recent years. 


Government Gets Eighth of Taxes 


In view of the fact that all taxes must ultimately be paid 
out of income of current or past origin, it is interesting to 
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observe the relationship between these two factors. In 1890, 
all taxes represented 7.2 per cent of the national income; in 
1903, 6.7 per cent; and in 1913, 6.4 per cent. This was more 
or less the tendency throughout the world, for national 
wealth and income had been growing faster than the tax 
burden. During the war, the tax burden began to grow 
much more rapidly than the national income, so that by 1919 
the ratio of taxes to income was 12.1 per cent; by 1921, it 
had increased to 16.7 per cent; but by 1922 it declined to 12.1 
per cent, and by 1923, to 11.6 per cent. 

Thus about one-eighth of the national income goes toward 
the support of governmental authorities in this country 
as compared with one-sixteenth before the war. Because 
the recession of national income in 1924 is likely to be appre- 
ciable as compared with 1923, and in view of the continued 
rise in the volume of state and local taxation, it is highly 


probable that the ratio of taxes to income will be higher in 
1924 than in 1923. 


Time Extended to Partnerships and 
Corporations for Filing Returns 


N EXTENSION of time up to and including 

October 15, 1924, has been granted by the 
Commissioner of Internal Revenue in which to file 
partnership returns, Form 1065 A, fiduciary returns, 
Form 1041, and corporation returns, Form 1120 A, 
required to be filed for fiscal years ending on the 
last day of January, February, March, April, May, 
and June, 1924. 


In the case of corporations this extension is 
granted upon condition that there is filed on the 
original due date a tentative return on Form 1120 T, 
accompanied by at least one-fourth of the amount 
of estimated tax, and that subsequent installments 
of tax are paid on the regular due dates. Any defi- 
ciency in tax as a result of estimating the install- 
ments will bear interest at the rate of 6 per cent per 
annum from the installment due date. 


Additions and Amendments Made to Rules 
of Board of Tax Appeals 


INCE the adoption of the initial rules and regu- 
lations of the Board of Tax Appeals, a number 


of amendments and additional rules have been pro- 
mulgated. 


Rule 9 was amended September 3, 1924, to read 
as follows: 


After service upon him of the petition the Commissioner 
shall have 20 days within which to file an answer or to move 
in respect of the petition. The answer shall be so drawn as 
fully and completely to advise the taxpayer and the Board 
of the nature of the defense. It shall admit or deny each 
material allegation of fact contained in the petition and set 
forth any new matters of fact and propositions of law upon 
which the Commissioner relies. Five copies of the answer 
shall be filed, of which the original shall be signed by the 
Commissioner or his counsel and the copies conformed. 

Rule 13, on amended and supplemental pleadings, 
is new. 

Amended and supplemental pleadings may be filed upon 
leave granted. 

To the last paragraph of Rule 15, governing the 
calendar; the following sentence has been added: 

The provisions for Sieetessl 7 in cases of appeals coming on 
for hearing in regular course are contained in Rule 18. 

Rule 18 was added September 3, 1924, and was 
amended September 17, to read as follows:. 

An appeal in which issue has been joined and in which no 
issue of fact is raised, or a contested motion not predicated 
upon an issue of fact, in which both parties are not present 
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in person or by counsel at the time it is called for hearing, 
will be regarded as submitted on the part of the absent 
party or parties. Where there is a joinder of issue on ques- 
tions of fact the provisions of this rule relative to submis- 
sion without argument shall not relieve the party upon 
whom rests the burden of proof, of adducing at the hearing 
proper evidence in support of his contention. Pleadings do 
net constitute evidence and where issues of fact are joined, 
failure to adduce supporting evidence will be taken as ground 
for dismissal. 

Rule 21, which applies to motions, as amended 
on September 3, now reads: 

Motions must be in writing and five copies filed with the 
Board. The Board will serve one copy thereof upon the 
adverse party. Motions consented to or which indicate by 
endorsement thereon that they are not objected to by the 
opposite party may be acted upon by the Chairman. Con- 
tested motions may be acted upon by the Chairman or they 
may be referred by him to the Board or to a division or a 
member of the Board. 


Adoption of Gasoline Tax in Minnesota to 
Be Considered 


REPARATORY to proposed legislation for the 

inauguration of a tax on gasoline in Minnesota, 
a constitutional amendment providing for revenue 
from such a tax to road building will be before the 
voters of that state at the coming general election. 

Revenue from a tax on motor vehicles has made 
possible the construction of many miles of improved 
highways during the past four years. The receipts 
of the state from the tax on motor vehicles has in- 
creased from $5,500,000 in the year 1921 to $8,272,000 
for the first seven months of 1924. 

A tax on gasoline is favored by the state depart- 
ment. It is expected that with the adoption of a 
gasoline tax, the license fees for automobiles will be 
reduced. The heavy tax on motor vehicles in Min- 
nesota has been criticized by reason of the fact that 
there is no fixed relation between the tax paid and 
the use of the highways. 


Acceptability of Waivers by Executors or 
Administrators Limited by State Law 


HE right of executors or administrators to 

waive the statute of limitations on behalf of 
estates of decedents, as provided in Section 281 (e) 
of the Revenue Act of 1924, is dependent upon 
whether under the laws of a particular state the 
executor has authority to execute a waiver. The 
Solicitor of Internal Revenue has held’ that if the 
executor or administrator has no such authority, 
then a paper executed by him and purporting to 
be a waiver is in fact not a waiver and the benefit 
of the extended period within which to file a claim 
for credit or refund may not be extended to the 
estate. 


The Solicitor has recommended’ that waivers 
tendered by executors and administrators in In- 
diana, Oklahoma and Pennsylvania should not be 
accepted. 


Waivers from executors and administrators in 
Louisiana will not be accepted after the period for 
making assessment. 





1. S. M. 2300 III—36—1772. 
2. S. M. 2389 ILI—36—1773. 
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In New York® an executor or administrator can- 
not waive the statute of limitations as to claims 
against the estate which were fully barred either 
before or after the death of the decedent, but a 
waiver may be filed as to claims not fully barred 
at the time the act was passed which works the toll. 


3. S. M. 1652 IITI—36—1771. 


The United States Board of Tax Appeals 


(Continued from page 296) 


Board to encourage, so far as possible, the elimina- 
tion of all issues of fact before a case is brought on 
for hearing, so that the time of the parties and of the 
Board will not be wasted and the record may be 
made up without injecting superfluous matter. As 
far as practicable it is hoped that briefs will be pre- 
sented at the time of the hearing, but no attempt 
has been made to make any specific rule with respect 
thereto. It was believed wiser to allow the Board or 
the division hearing each case to decide, after a con- 
ference with counsel, what time, if any, may be 
granted to file briefs after the hearing and whether 
briefs should be submitted simultaneously or alter- 
nately. 


Where it is necessary to take depositions of wit- 
nesses, it has been provided for both depositions on 
written interrogatories and depositions on oral exam- 
inations, in rules that are very similar to those com- 
monly in force in the various courts. It is hoped 
that in many cases the testimony may be taken 
in the form of ex parte affidavits with the consent 
of adverse counsel and that where this is impossible 
that witnesses will be produced at the hearing rather 
than have their testimony adduced by way of depo- 
sition. The reading of testimony into the record 
by deposition is at best very much less satisfactory 
to the tribunal, and is likely to be less satisfactory to 
counsel than the oral examination of the witnesses 
in the presence of the tribunal. When the Board is 
in full operation and divisions are holding hearings 
in the field, it should not be difficult for the taxpayer 
in ordinary cases to bring his witnesses to the place 
of hearing. 


Inquiry has been made as to whether it is essen- 
tial that the taxpayer appear in person or by coun- 
sel in every case. It was not intended to preclude 
either party from submitting any case, in which it 
is not necessary to produce and examine witnesses, 
on the pleadings and written arguments or briefs. 
On the other hand, it is not proposed to allow cases 
to be adjourned and the calendar broken up by the 
failure of counsel to be present at the proper time. 
To cover both these points, a rule was adopted pro- 
viding that where counsel for either party is absent 
at the time the case is called for hearing, the case 
will be marked “submitted” on the part of the absent 
party or parties. 

With reference to briefs, our rule provides that 
they may be either typewritten or printed; if type- 
written, five copies should be filed on standard letter- 
size paper; if printed, they should be of the size 
ordinarily used in the Supreme Court of the United 
States and twenty copies should be filed. It was 
(Continued on page 307) 
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Refund Claim Cases Not Within Jurisdic- 
tion of Appeal Board 


HE Board of Tax Appeals has ruled that cases 
involving claims for refund of taxes paid prior 

to the passage of the Act of 1924 are not within its 
jurisdiction. All such cases are accordingly closed 
unless the taxpayers choose to resort to civil courts. 
The decision was made in consideration of a peti- 


tion for a hearing filed by the Everett Knitting Mills, 


a New Hampshire corporation, which claimed that 
an excessive levy had been made for the year 1918. 
A claim for refund was rejected by the Commis- 
sioner of Internal Revenue. 

The original petition made to the Board of Tax 
Appeals asked for a redetermination with reference 
to an amount of tax paid before the passage of the 
Act of 1924. A so-called supplemental petition de- 
clared that subsequent to the filing of the original 
petition the taxpayer received notice from the Com- 
missioner of a deficiency assessment. The Board 
declined to consider the new petition as a part of 
the original appeal under decision. 

Following a recital of the transactions which took 
place in the case under review, the opinion, which 
was written by John M. Sternhagen, states: 

“In view of the purpose of Congress in creating 
the Board as expressed when the bill was being 
considered, we think it was not intended that we 
should determine refund claims. The Board was 
created to give the taxpayer a chance to have an 
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open and neutral consideration of his liability for a 
deficiency before he is required to pay. The harsh 
rule of payment first and litigation afterward was 
sought to be mitigated. But the consideration of 
refund claims has no place in this scheme. Payment 
has already been made and there is nothing upon 
which the determination of the Board can effect- 
ively operate. The taxpayer has now, as he has 
heretofore had, a right of action in court to recover 
any amount erroneously collected.” 


Refund Claim Restrictions Under Act of 
March 4, 1923, Abrogated 


HE period within which claims for refund or 

credit of overpayments of taxes for prior year 
may be filed, which was reduced by the Act of 
March 4, 1923, has, by the Act of 1924, been ex- 
tended to the time allowed under the Act of 1921. 


Prior to the Act of March 4, 1923, amending Sec- 
tion 252, Act of 1921, the Commissioner had the 
authority to make a refund or credit, if the taxpayer 
filed a claim within four years after payment of the 
tax, even though such claim was not filed within 
five years from the due date of the return. The Act 
of March 4, 1923, required that the claim be filed 
within two years after payment instead of four 
years. After the passage of this Act, many tax- 
payers were denied refunds where they had filed 
their claims within four years after date of pay- 
ment, but had not filed them within two years after 
payment. 


The Act of 1924 allows the Commissioner to 
make refunds or credits where the claims are filed 
within four years after payment, and this provision 
of the Act of 1924 is held to give the commissioner 
the authority to make the refund even though the 
taxpayer’s claim was denied because of the provi- 
sions of the Act of March 4, 1923. Ina recent case’ 
where the taxpayer had filed his claim within the 
four-year period but was denied a refund because 
it was not filed within the two-year period, it was 
stated by the Solicitor that if a claim was in fact 
filed within the four-year period, the condition had 
been met and the credit or refund may be made. 





1. Sol. Mem. 2293, III—35—1761. 


Four of Regulations on Miscellaneous 
Taxes Are Issued 


ORK on the drafting of regulations in inter- 

pretation of the Revenue Act of 1924 is being 
rapidly pushed to completion: Thus far the follow- 
ing regulations have been issued: Regulations 43 
(part II, governing dues; Regulations 48, appli- 
cable to the jewelry tax; Regulations 47, covering 
excise taxes; and Regulations 47, relating to the 
stamp tax on documents. The Treasury Depart- 
ment has not announced the precise date of issue 
of the regulations applicable to the income tax 
under the Act of 1924. 
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was : | Author of Nichols’ New York Practice and Contributor to Fletcher’s Cyclopedia of Corporations, McQuillin’s Municipal Corporations, Etc. 
fact | 

had | 4 Large Volumes $40.00 --- NOW READY 

le. 


Bl OOLEY has been quoted by the courts more than all other books on taxation 
i combined —the standard authority on taxation since 1876. Cooley first laid 
Bi down many of the rules of taxation now adopted by the courts and has had a greater 
is influence on decisions of the courts than any other writer. No statement of the law 

of taxation laid down by Judge Cooley, whether based on decisions of the courts or 








ater. | ||| merely his views, has been criticised or dissented from by the courts in all the years 
eing fp | since the first edition in 1876. 
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ering > os. Inhabitants of Lubec, 121 Me. 121, 115 Atl. 896. 
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Rules Governing Replies to 
Inquiries Submitted to Bu- 
reau of Internal Revenue 


UE to the large number of 
D requests received daily for 
rulings and advice upon abstract 
cases or prospective transactions 
involving questions of income tax 
and profits liability, the Com- 
missioner of Internal Revenue, 
through Mimeograph 3228, has 
outlined the Bureau’s policy 
which will govern in the consid- 
eration of these requests. 

The Revenue Acts of 1921 and 
1924, says the Commissioner, de- 
part widely at many points from 


J. S. ¥. IVINS 


Chief of Division 1—Board of Tax 
Appeals 


prior law or practice, and have 
given rise to new questions of 
such importance, complexity, and 
number that the resources of the 
Bureau are no more than adequate 
to advise taxpayers promptly of 
their present liabilities arising out 
of past transactions. In justifica- 
tion of the restrictions made, the 
memorandum states that it is im- 
possible to answer every question 
which the invention or ingenuity 
of the inquirer may devise with- 
out neglecting the fundamental 
duty of determining tax liability 
upon the basis of actual happen- 
ings. 

It will be the policy of the Bu- 
reau not to answer any inquiry 
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except under the following cir- 
cumstances: 

(a) The transaction must be 
completed and not merely pro- 
posed or planned. 


(b) The complete facts relating 
to the transaction, together with 
facts from contracts, or other doc- 
uments, necessary to present the 
complete facts, must be given. 

(c) The names of all the real 
parties interested (not “dummies” 
used in the transaction) must be 
stated, regardless of who presents 
the question, whether attorney, 
accountant, tax service, or other 
representative. 


(d) A request for a ruling must 
be signed by the taxpayer, or in 
case he is represented by an at- 
torney or agent, the request must 
be accompanied by properly ex- 
ecuted power of attorney. Banks, 
however, will not be required to 
furnish powers of attorney with 
respect to inquiries affecting their 
depositors. 

(e) A copy of a ruling ad- 
dressed to a taxpayer will not be 
furnished to his attorney or agent 
unless the Bureau is specifically 
authorized to do so by the tax- 
payer. 


Board of Tax Appeals 
Divided into Three Groups 
for Hearings 


N ORDER to expeditiously 

take care of the large number 
of appeals which have been filed, 
the United States Board of Tax 
Appeals has been organized into 
three divisions. The three groups 
will sit for hearings in Washing- 
ton. It is expected that additional 
members will be added soon. Di- 
visions will probably not be as- 
signed to hold hearings outside of 
Washington until the member- 
ship of the Board has been en- 
larged. 

Division No. 1 is made up of 


J. S. Y. Ivins, chief; J. G. Korner, 


Jr., and J. J. Marquette. The 
members of Division No. 2 are 
A. E. James, chief; John M. Stern- 
hagen, C. M. Trammell and S. L. 
Trussell. Division No. 3 is com- 
posed of A. E. Graupner, chief; 
W. C. Lansdon, B. H. Littleton, 
and C. P. Smith. 

Charles D. Hamel, chairman of 
the Board, will not be a member 
of any division. 


October, 1924 


A. E. JAMES 


Chief of Division 2—Board of Tax 
Appeals 


The statute provides that upon 
the expiration of thirty days after 
a decision by a division, such de- 
cision and the findings of fact 
made in connection therewith, 
shall become the final decision of 
the Board, unless within such 
period the chairman has directed 
that such decision shall be re- 
viewed by the Board. 











A. E. GRAUPNER 


Chief of Division 3—Board of Tax 
Appeals 


Re een ne as Gen eet eee eee Pog 


ue eh apace ae Ba 
YE MOGS ICM. ae SW ee So 


ee ae of oF ot oo 2 ooh 





Se 


= UF October, 1924 


THE INCOME TAX ON STOCKS 


AND BONDS 


; For the special benefit of investors this depart- 
*~ ment is inaugurated, which each month will be 

) devoted to the presentation of subject matter espe- 
cially affecting taxation as it applies to stocks and 
> bonds and the income therefrom. 


id HE law defines income to include “gains, 
; profits, and income derived from. salaries, 
“ wages or compensation for personal service 
; * * * or from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in prop- 
erty, * * * also from interest, rent, dividends, 
securities, or the transaction of any business car- 
ried on for gain or profit, or gains or profits and 
income derived from any source whatever”. 

[Income represents gains or additions to wealth 
f) and does not include moneys received in return for, 
| orin exchange for, wealth already owned in a differ- 
ent form, except as a profit may be realized upon 





ax the conversion. For instance, if a man receives 
* $1,000 in payment of a bond in which he has invested 

$1,000 or which he has held as security for $1,000 
loaned, such payment is not income because he 

ipon already was worth the face value of the bond. But 

after | if he receives $60 as one year’s interest on that bond, 

1 de- ' that is income because it is what his investment 

fact / earned for him. 

with, 

mot : Gross Income and Net Income 

= All that a person receives in the way of gains or 

a. profits, with certain exceptions described by the 


Act, makes up the “gross income,” which therefore 
means taxable gross income. Receipts which are 
not income or income which is not taxable do not 
enter into either the gross income or the net income. 
The entire salary received or the entire sales of a 
business, less cost of goods sold, would be the gross 
income. The Act then specifies certain “deduc- 
tions” which are allowed, such as business expenses, 
losses, interest, etc., and the remainder is what is 
called the “net income”. The net income must be 
determined in accordance with the instructions on 
the return and by showing the total gross income 
and the several deductions. The various exemp- 
tions and credits, such as the $1,000 personal exemp- 
tion, are then deducted from the net income in 
computing the tax. 


PicgateSs 





Items Not Included in Gross Income 


As the term “gross income” is used only to refer 
to taxable gross income, it does not include gains 
which are exempt, because of specific provisions of 
the statute or because they accrued prior to March 
1, 1913; nor does the gross income include amounts 
received which are not in the nature of income, such 
as those which represent a change in form rather 
than an addition to wealth and which therefore are 
not gain. 


The value of property acquired by gift, bequest, 
devise, or descent is not included in the gross in- 
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A Sound, Tax Free 
Security of | 
| Recognized Merit | 
| ORE than 15,000 investors have placed 
M surplus funds in the 7% Preferred Stock 
of Illinois Power and Light Corporation 

during the past year. 


Their reasons for investing with this progressive 
company are significant. 





They find, after comparing this security with 
other investments in its class, that the 2 to | 
property protection back of every share is better 
than the average. | 





They have faith in the company’s ability to pay 
dividends because of the 20-year record of unin- | 
terrupted dividends that have been paid by Illi- 

nois Power and Light Corporation or its prede- 
cessor companies. 


They have assurance wi future dividends because 
| of the dependable earnings of this company 
which have more than doubled since 1916. 





They find the tax exemption features inviting 
because they pay no Illinois Personal Property 
Tax on their stock and because dividends are 
exempt from Normal Federal Income Tax. 


Investigation has shown them that this security 
enjoys a ready marketability and sound collat- 
eral value. 









In short, they find that this security meets the 
tests for a sound investment and in addition 


yields 714% at the present price of $96.50 a 
share. 





Investors who are interested in diversifying their 
present holdings with a high-grade, tax-free, 
Preferred Stock will find it to their advantage 
to investigate this company and its sound 
security. 









For complete information address 


Investment Department 
Illinois _ | 

Power and Light 

Corporation 


231 South La Salle Street 
CHICAGO 
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come of individuals or corporations, but the income 
from such property must be included. A man who 
inherits bonds does not include their value, but 
all the interest accruing after acquisition must be 
included. In general there is no gift where the 
relationship of the parties or their situation in other 
transactions implies a consideration for the transfer 
in question, even though it is made nominally as a 
gift. For example, a distribution by a corporation 
to its stockholders, even though described as a gift, 
would nevertheless constitute a dividend. 

The character of the securities which yield a re- 
turn, as interest or dividends, which is wholly or 
partly exempt from income tax, has been previously 
considered. 


Sales of Stocks and Bonds 


A profit is taxable notwithstanding that it may 
represent the realization of a gradual increase or 
appreciation of a capital asset. Where there is a 
sale or other disposition of securities or other prop- 
erty which has been held as capital or principal, 
the entire price is not income but only the profit, 
which is the difference between cost or statutory 
basis, including the expense of purchase and sale, 
and selling price or amount realized. If any part 
of the profit accrued before March 1, 1913, when the 
first income tax law went into effect, it is not tax- 
able. Profit subsequently accrued upon investment 
property is taxable under a special method, as ex- 
plained in the next paragraph, if realized after De- 

ember 31, 1921. ‘Taxable profit is income of the 
year in which it is realized, notwithstanding that 
it may have actually accrued in other years. 


Profit on Capital Assets 


Because the gain realized upon the sale of a 
capital asset may have accrued over several years, 
a special treatment is adopted for such gain, but 
only when realized after December 31, 1921, and 
only for a limited class of such assets. 


The term “capital assets,” as defined for this pur- 
pose, includes “property held by the taxpayer for 
more than two years (whether or not connected 
with his trade or business), but does not include 
stock in trade” or property held primarily for sale 
in the course of the trade or business of the tax- 
payer, such as would properly be included in the 
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inventory. Stocks or bonds held by the taxpayer 
for more than two years are included in the term 
“capital assets” even though the owner devotes the 
greater part of his time to keeping in touch with 
the stock market and in giving orders to his broker 
for the purchase and sale of securities. This is so, 
even though he has no other business. A dealer 
in securities, however, cannot avail himself of the 
benefit of the capital gain section. 

The profit realized by a stockholder upon the 
liquidation of a corporation is also included, even 
though it is realized by a distribution. The gain 
resulting from the discharge of a bond or other 
obligation by payment at maturity to one who pur- 
chased it for less than its face value, is excluded, 
however, since it is not realized upon a sale or 
exchange. 


Where property is received upon exchange for 
other property without realization of gain or loss 
and where stock is received as a stock dividend or 
by the exercise of rights to subscribe, the prescribed 
period applies from the original date of acquisition 
or investment, rather than from the date of the 


exchange or the dividend. As to property passing 4 


to the estate of a decedent or to a trustee or benefi- 


ciary under a will, the two-year period begins with | 
the date of death rather than the date of purchase [| 


by the decedent. Upona gift, the donee must com- 
pute the two years from the date of the gift. 

The “capital net gain” is the taxable gain from 
all sales (and exchanges) of property included in 






gO HE ae 








the definition of capital assets, after making all | 


allowable deductions which are properly allocable 


to or chargeable against any transaction in capital [> 


assets, including all losses upon similar sales. An 
excess of interest, taxes, and other carrying charges 
of the year of the sale over the income “directly 


derived from” a capital asset (excluding the profit “ 


upon the sale) may be allocated to the capital gain, 
but deductible items must otherwise be applied 
against the “ordinary net income” unless they are 
directly connected with the purchase or sale, like 
brokers’: commissions or transfer fees. 

The capital net gain may also be reduced by a 
deficit or net loss for the taxable year, resulting 
from an excess of deductions over income other 
than capital gain. The same rule applies to the 


(Continued on page 311) 
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The United States Board of Tax Appeals 
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thought that in a great number of cases the tax- 
payer will prefer to submit twenty printed copies 
rather than five typewritten copies, as this will very 
likely result in expediting a final decision. 

When a case has been heard by a division and the 
division arrives at its decision, our practice, at least 
until the burden of the work becomes so great that 
it is impossible, will be to circulate the decision 
among all members of the Board during the thirty 
days provided by the statute. It is expected that 
during that time members who disagree will express 
their views to the chairman, and if it appears to him 
that it is advisable that the case be considered by 
the entire Board, he will so order. Otherwise, thirty 
days after the decision of the division, it automat- 
ically becomes the decision of the Board. 


Since the time at which a decision is rendered is of 
importance to both the taxpayer and the Commis- 
sioner, for certain statutes of limitation begin to run 
from the date of the decision and others are sus- 
pended pending the decision, it was decided that all 
decisions would be promulgated at 9 o’clock in the 
morning. Ifa decision is actually arrived at during 
a day, it will not be-promulgated until 9 o’clock the 
following morning. This is especially important to 
the Commissioner of Internal Revenue in cases 
where his time in which to make an additional 
assessment has almost expired, but is suspended 
pending the determination of the Board. 


In the actual preparation of the rules, every effort 
was made to make them as simple as possible, and 
it is believed the Board has succeeded. Anyone who 
knows the facts in the case, and has formulated his 
reasons as to why he thinks the commissioner has 
committed error, can prepare his petition on appeal. 
It probably is not possible, having in mind the pro- 
visions of the statute, to have fewer rules than those 
adopted. The Board has already found places where 
minor changes were desirable and others will un- 
doubtedly occur from time to time as its experience 
gTOWS. 

The statute provides that the Board may be 
divided into divisions by the Chairman, that the 
divisions may sit any place within the United States, 
and that the times and places of the meetings of 


Fi the Board, and of its divisions, shall be prescribed 
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Introducing — 


A. Suggestion Department 


Today houses of responsibility prepare 


“ignso 


Already 


For 


You 


their stationery to proclaim that 
responsibility—and to reflect a 
prestige worthy of remembrance. 


has inaugurated a “Suggestion 
Department”—a helpful depart- 
ment which can show you a new 
way to get the most out of your 
stationery. 


Transo’s newest ideas are being 
adapted by the largest firms in 
the country. 


the firm that is proud of its ac- 
complishments there is a new, 
simple and sure way to effect- 
ively use its mailing materal. 


or the proper party in your or- 
ganization, should know of the 
efficiency and true economy of 
the TRANSO MAILING SYS- 
TEM. 


TRUE ECONOMY 


in stationery is possible only when the completed 
job is everything you expect and serves to create 
a favorable impression of you and your business. 





MAILING SYSTEMS 


Shanso Envelopes and Standard 
Mailing Forms 


Send the Coupon Below—NOW ! 


A. Suggestion Department, 

c/o Transo Envelope Co., 

3400 No. Kimball Ave., 
Chicago, IIl. 


We would like the FREE services of your Suggestion Depart- 


ment. 
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by the Chairman with a view to securing reasonable ; 
opportunity to taxpayers to appear before the Board & 
or any of its divisions, with as little inconvenience 9 
and expense to taxpayers as is practicable. These 7 
provisions have led some persons to believe that | 
divisions would be permanently assigned to certain © 
cities in different sections of the country. This un- [7 
doubtedly would be permissible under the statute, ; 
but so far it has seemed to us inadvisable. At pres- | 
ent it has seemed to the Board that if we were to.) 
establish divisions, of say three members, in each | 
of a number of cities and keep them there perma- ; 
nently, we should very soon have conflicting rul- | 
ings coming from the various divisions. Under the | 
statute the decision of a division becomes the final 7 
decision of the Board thirty days after it is rendered fF) 
by the division, unless within that period the Chair- f 
man has directed that such decision shall be re- | 
viewed by the Board. If the Board is scattered all |7 
over the country, it cannot very well review deci- 7 
sions oi divisions, for reviewing by circulating 7 
copies of records and opinions and by requesting 7 
written comment and vote by absent members /7 
would be highly unsatisfactory. It has therefore |” 
seemed much wiser to arrange hearings outside of 
Washington in such a way that divisions which go |~ 
into the field to hold them will return to Washing- 7 
ton: No definite arrangements for hearings in the | 
field have yet been made. The number of cases at 
issue to date hardly justified any such assignments, 
and it has been highly desirable to be together and 
get experience, as a Board. As the number of pend- 
ing cases arising in different parts of the country 
increases ‘sufficiently to justify sending divisions 
out, itineraries will be planned and divisions will be 
sent into the field to sit for stated periods in differ- 
ent places, and then return to Washington for gen- fF) 
eral conference. It is impossible to lay out any defi- 7 
nite circuits and to prepare calendars showing when|~ 
divisions will sit in the various towns on those cir-|7 
cuits, for the number of cases arising in the different 

parts of the country should be the controlling factor, 

as the whole purpose of sending divisions into the>” 
field is to meet the convenience of the taxpayer. 

Just as a concrete indication of what we have inj” 
mind, I might say that the number of pending cases{~ 
might develop so that it would be decided to send af 
division to sit for a week at Atlanta, another weekf 
at Birmingham, a third week at New Orleans, and 
then to return. Meanwhile another division might) 
be sent to cover Los Angeles, San Francisco, Port-f 
land and Seattle, while a third might cover StP 
Louis, Kansas City, Dallas, St. Paul and Denver,f” 
and a fourth Pittsburgh, Detroit, Cleveland andfy 
Chicago. But it is impossible to make any definiteh 
plan until the Board can get more information as tof” 
the number of cases it will have for disposition and H 
some idea as to their geographical origin. It may 
be that divisions will be sent into the field as earlyf 
as the first of December. 
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The statute provides for the publication of find f 
ings of fact and decisions in every case, and anh 
opinion in every case involving over $10,000. Underf 
present plans, the findings and decisions in eachh 
case, and the opinion in those cases where opinions§— 
are rendered, will be mimeographed and available 
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to the public shortly after promulgation. While 
not definitely decided it is possible that reports 
will be reprinted in pamphlet form for weekly or 
for monthly distribution, and if this plan is carried 
out arrangements may be made with the Superin- 
tendent of Documents for subscription to these 
pamphlets in the same way that the Internal Rev- 
enue Bulletin is now distributed. 


All of the members of the Board of Tax Appeals 
realize the magnitude and the importance of the 
task which the Board has to perform. It has been 
organized for only 60 days and it is felt that great 
progress has been made in building up an organiza- 
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tion for carrying on its work. It has so far not had 
sufficient experience to determine whether or not its 
existence is justified. The purposes behind its 
establishment are well known. The Board hopes 
to accomplish everything that has been hoped for 
it. It is, however, treading on new ground and it 
will have before it in the future many serious prob- 
lems. It may be that some of its decisions will be 
criticized. During the early period of its existence 
it is hoped that a charitable attitude will be taken 
and that its mistakes, if any, will be considered in 
the light of the serious problems it has before it. 
The Board should be given an opportunity to make 
up its record before final judgment is passed. 
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_ An Outstanding Work — 
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Investigation of the Bureau of Internal 
Revenue 


The special committee of Congress, appointed to 
investigate the Bureau of Internal Revenue, has 
resumed hearings. The occasion for this investi- 
gation arose principally out of the publication of a 
series of newspaper articles charging various irregu- 
larities in the administration of the income tax, in- 
cluding: inefficiency and waste in the Internal Rev- 
enue Bureau; methods of procedure in refund cases 
which in.many cases are alleged to be productive 
of fraud and corruption or the opportunity for cor- 
ruption; fraud upon the government by reason of 
excessive depletion allowances to the extractive 
industries; and collusion between former employees 
with representatives of the Department in illegal 
settlement of refund claims and other cases. 

Such allegations warrant an endeavor to ascer- 
tain the facts as they really are, but insofar as the 
investigation is made to satisfy personal grudges 
or merely to create a political effect it will probably 
serve chiefly to demoralize the personnel of the 
Department with little or no ultimate benefit. 

The administration of the income tax is a govern- 
ment business fot which Congress, as the represent- 
ative of the people at large, is responsible. How- 
ever implicitly the business executive may trust 
his employees who control the receipts and outlay 
of cash, as a matter of precaution and of good moral 
effect on his own organization, he has a periodical 
audit made by an impartial outside agency. It is 
desirable, in the same way, that Congress should 
have a periodical examination made of the depart- 
ments responsible for the administration of the 
income tax, which involves control over the dispo- 
sition of funds larger than any single industrial or 
commercial organization. 


The Treasury Department makes no claim that 
mistakes have not been made; that there has been 
no individual cases of corruption within the De- 
partment; or that the operations of some of former 
employees of the Bureau of Internal Revenue as 
private practitioners has not been detrimental to 
the interests of the Government. The report of the 
Commissioner of Internal Revenue has disclosed 
that a special department has been charged with 
the duty of ferreting out employees of the Bureau 
of Internal Revenue guilty of illegal practices, and 
that good results have been obtained. The small 
salaries paid to various individuals with heavy re- 
sponsibilities has added to the difficulties encount- 
ered in the control of the personnel and has been 
responsible for the large turnover of employees 
which has made it difficult to maintain the efficiency 
that otherwise would be possible. 


Every taxpayer should be anxious that uniformity 
of practice be developed. Discrimination in the tax 
administration in favor of particular taxpayers, 
through inefficiency or intent, works an injustice to 
all taxpayers who are not likewise favored. 


Editorial Review 


It would no doubt be of benefit as a deterrent to 
more widespread irregularities to disclose those 
which have been made, but the investigating com- 
mittee can render a much greater service by recom- 
mending remedies which will reduce the possibility 
for future miscarriages of the intent of the law. 
Moreover, a check on operations of the Bureau of 
Internal Revenue should, in fairness both to the 
Government and to the executive officers of the 
Bureau, be made regularly and by acompetent body, 
free from a disposition to make the procedure a 
means of exposure for political effect. 


The Dawes Plan and Foreign Debts 


It is now said that no consideration can be given 
to the debts owing by the European countries to 
our Government until after the Dawes plan results 
in substantial revenues for our debtors. Apparently 
the repayment of foreign obligations depends upon 
the effect of the Dawes plan. 


plan to date has been a success. It has elevated the 
reparation problem from a quarrel between France 
and England which might have lead to an early 
war; it is taking the French out of the Ruhr, in 
itself a task of no mean accomplishment; it recog- 
nizes a certain fundamental principle, which here- 
tofore the Allies refused to take into account. This 
principle is to the effect that Germany can pay 
reparation only by an excess of exports over im- 
ports. 

Under the plan, the Allies will expect to take 
from Germany, within four years, the sum of six 
hundred twenty-five millions of dollars annually. 
They can do this only by allowing Germany to shir 
to the outside world sufficient goods to command 
a surplus of exchange of the value of six hundred 
twenty-five millions of dollars annually. This will 
require total exports from Germany of many times 
this sum in order to create a margin of surplus. The 
margin of surplus is like the margin of profits in a 
private business; it is anywhere from one-half per 
cent to ten per cent of the total turnover. Germany 
must export as much, if not more, than she did 
before the great war. This economic principle of 


Will the plan work? F 
No one questions the statement that the Dawes | 





a surplus of exports is the crux of the whole sit- a 


uation. 
It is reliably reported to the writer by an econ- 
omist who has only lately returned from the Lon- 


don Conference that no one in Europe who isf 


acquainted with the economic situation expects the 
Dawes plan to be actually carried out. 
its success lies in what has already been accom- 


They say — 


plished in the way of creating better feeling; its F 


success for the future will not lie in the actual trans- 
fer of reparations to England and France and to the 
other Allies based upon the surplus of foreign trade 
of Germany, but rather its success will lie in demon- 
strating the futility of the whole reparations policy. 

Germany, they say, will be faced with this 
dilemma in trying to create a surplus of goods: 
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those countries which are not too poor to pay for 
these goods will, like ourselves, erect a tariff wall 
to keep them out; consequently there will be no 
surplus and hence no reparation. 

If the success of the Dawes plan lies not in gath- 
ering reparations, but in educating Europe to the 
fact that the whole scheme is utterly futile, we 
should know about this. We should not depend 
upon false hopes for the future. The statesmen of 
Europe may still find it necessary to fool the people 
over there for another four years. The American 
business man can stand the shock of actual facts 
at this time as well as at any other time in the 
future. If the obligations owing to this Govern- 
ment will never be realized, let us have the facts 
now and plan accordingly. 


The Income Tax on Stocks and Bonds 

(Continued from page 306) 
excess of a business net loss of a prior year over 
the ordinary net income of the taxable year, when 
deductible in the subsequent year. This is the 
result of new provisions in the Revenue Act of 
1924; under the prior law, the entire capital net 
gain was subject to the 12% per cent tax, without 
deduction for a net loss resulting from other transac- 
tions of the taxable year or sustained in business 
in a prior year. 


Capital Net Gain 


In any case of capital net gain realized after De- 
cember 31, 1921, by an individual (or any other 
taxpayer other than a corporation), at the election 
of the taxpayer the tax upon such gain shall be 12% 
per cent thereof, in lieu of any other normal tax 
or surtax, to be added to the tax upon the ordinary 
net income computed in the usual manner. If 
realized prior to that date, such gain is fully tax- 
able, as other income. 

The new statute has removed the prior limitation 
which restricted the benefit of the special rate upon 
a capital net gain to cases where the aggregate tax 
upon the aggregate income, including the capital 
net gain, was not less than 12%4 per cent. Under 
the new statute, the rate of 124%4 per cent may be 
applied to a large capital net gain and the tax upon 
the net income from other sources may be com- 
puted under the ordinary method even though it 
amounts to less than 12% per cent of the ordinary 
net income. The election will therefore be advan- 
tageous to the taxpayer in any case where the ordi- 
nary net income exceeds $24,000. 


Unrealized Profits 


A paper profit or merely a bookkeeping gain, not 
actually realized in money or otherwise “cashed in,” 
is not income. Suppose stocks, selling on the ex- 
change, are bought at 56 and at the end of the year 
are selling at 96; in business talk, the fortunate 
purchaser has made a profit of 40 points, but as he 
has not yet sold the stock this profit may be in- 


, creased or decreased before it is finally realized, 


and the result may ultimately be such a decline that 
Therefore, until there 


» has actually been a conclusion of the transaction, 


there has been no realized profit, and no income tax 
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is imposed. On the same principle, the return 
should not include as gain or profit any increase in 
value or any other book gain based upon appraisal 
or market value, but not actually realized. Under 
the Federal law, no profit is realized by giving away 
property, nor by purchasing property under ordi- 
nary circumstances, even though it is bought for 
less than its unquestioned value. A profit is not 
realized upon a mere contract to sell, but only when 
the sale is substantially completed. 


Profit Accrued Before March 1, 1913 

A profit accrued before March 1, 1913, that is, 
before income was taxable, is not taxable even 
though it is realized after that date. The fair 
market value as of March 1, 1913, when greater 
than cost, is deducted from the selling price of 
property purchased before that date to determine 
the taxable profit. 

On the other hand, the taxable profit is limited 
to the difference between the cost (prior or subse- 
quent to March 1, 1913), and the selling price. 
Where stocks or bonds acquired prior to March 1, 
1913, had a fair market value as of that date which 
was less than their cost, such value is not used to 
determine the taxable profit, but the gain occurring 
after that date is reduced by the amount of the loss 


occurring between the time of acquisition and 
March’!, 1913. 


Claims Acceptable for Overpayment of 
Taxes Withheld at the Source 


S A sequel to the 25 per-cent reduction of taxes 
for the taxable year 1923, as provided by the 
Revenue Act of 1924, collectors of internal revenue 
were on September 12 notified by C. R. Nash, acting 
commissioner, to accept claims for abatement or 
credit without bond from all taxpayers alleging fur- 


ther credit on account of tax payments withheld at 
the source. 


Scope of the Federal Taxing Power 
(Continued from page 298) 

States may be construed properly to be of a non- 
public purpose from the standpoint of the states. 
On the other hand, the appropriation of money by 
the Congress of the United States to pay bonuses 
to soldiers of the army of the United States may 
be construed to be for a public purpose of the 
United States; viz., to pay the debts and provide 
for the common defense and general welfare of the 
United States. 

Other prohibitions implied from the language of 
the constitution are Sec. I, Article II: 

The president shall at stated times receive for his services 
a compensation, which shall not be increased or diminished 


during the period for which he shall have been elected; 
and Sec. I, Article III: 

The judges of both the Supreme and Inferior Courts shall 
hold their office during good behavior and shall at stated 
times receive for their services a compensation which shall 
not be diminished during their continuance in office. 

In view of this language, it has been held that a 
Federal judge cannot be required to pay an income 
tax on his salary, whether appointed before’® or 





19. Evans v. Gore, 253 U. S. 245. 


(Continued on page 313) 
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Scope of the Federal Taxing Power 
(Continued from page 311) 

after? the statute became effeetive. Such a tax 
is unconstitutional as diminishing the salary of a 
Federal judge during his continuance in office. 
Although the question has not been before the 
courts directly, the decision would be the same in 
the case of the President. 


Prohibitions Implied from Our Dual System 
of Government 


The power of taxation belongs only to the sov- 
ereign. That which is subject to the taxing power 
is inferior or subordinate to the sovereign. The 
states are sovereign within their respective spheres 
and the Federal Government is sovereign within its 
sphere. To subject either to the taxation of the 
other would degrade the one and elevate the other. 
The Constitution contemplates the perpetual main- 
tenance of the states with their sovereign powers 
unembarrassed and unimpaired by any action of 
the United States. Likewise the Constitution con- 
templates the perpetuity of the United States un- 
embarrassed and unimpaired by the action of the 
states. Hence, the Supreme Court has ruled that 
the agencies and instrumentalities of the states are 


not subject to taxation by the Federal Government, 
and vice versa.?? 


Mr. Chief Justice Chase in Texas v. White,?* said: 

Not only, therefore, can there be no loss of separate and 
independent autonomy to the states, through their union 
under the Constitution, but it may be not unreasonably said 
that the preservation of the states, and the maintenance of 
their governments, are as much within the design and care 
of the Constitution as the preservation of the Union and the 
maintenance of the national government. The Constitution, 
in all its provisions, looks to an indestructible Union, com- 
posed of indestructible states. 

This inhibition against the Federal taxing power 
is not expressed in the Constitution but is implied 
from our dual system of government. Mr. Justice 
Nelson in the case of Buffington v. Day?* stated 
the proposition very lucidly as follows: 

It is admitted that there is no express provision in the 
Constitution that prohibits the general government from 
taxing the means and instrumentalities of the states, nor is 
there any prohibiting the states from taxing the means and 
instrumentalities of that government. In both cases the 
exemption rests upon necessary implication, and is upheld 
by the great law of self-preservation; as any government, 
whose means employed in conducting its operations, if sub- 
ject to the control of another and distinct government, can 
exist only at the mercy of that government. Of what avail 
are these means if another power may tax them at discretion? 


Applying the above principle it has been held 
that Congress cannot impose an income tax on the 
salary of state officers,?* or on the income derived 
from bonds issued by a state or a municipality 
thereof,?° a stamp tax on the official bonds of state 
officers,?® or on bonds required by a state of holders 
of liquor licenses,?7 or on the processes of state 
courts,?® or on the certificate of a clerk of a state 
court.2® Neither can Congress prescribe that a 


20. Graham v. Miles, 284 Fed. 878. 
21. McCullough v. Maryland, 4 Wheat 316; Cooley’s Taxation, Vol. I, 
page 257; 26 R. 84. 

fas. O Wall, 700. 

23. 11 Wail, 113. 

24. Buffington v. Day, 11 Wall. 113. 

25. Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 429. 

26. Bettman v. es ae ot 7. Se 

27. Ambrosini v. U. S., 187 U. S. 
28. Smith v. Short, 40 Ae 385; 
29. Neldert v. Chicago, — 3: 
Supp. 658. 
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written instrument shall be stamped in order to be 
admissible in evidence in a state court,®° or that a 
deed conveying lands in a state shall be invalid un- 
less stamped.*? 


The exemption of state property, agencies and 
instrumentalities from taxation, however, is limited 
to those which are of a strictly governmental char- 
acter. The exemption does not apply when the 
state departs from its governmental function and 
enters a private business.*? 


The facts in the case last cited are that the law 
of the State of South Carolina prohibited individuals 
from selling intoxicating liquor in the state. It 
provided that only agents of the state should sell 
and dispense liquor within the territorial limits of 
the state. The United States collected the ordinary 
license tax from the agents of the state. Thereupon 
suit was brought for the recovery thereof, and the 
contention was made that Congress had no power 
to tax agencies and instrumentalities of the states. 
The Supreme Court sustained the tax, holding that 
when a state departs from its governmental function 
and engages in private business “that business is 
not withdrawn from the taxing power of the na- 
tion”. 

Franchises and privileges granted by 
to private persons and corporations 


a state 
which are 





30. Bumpass v. 
34 Ind. 534. 

31. Moore v. Moore, 47 N. Y. 467. 

32. 26 R. C. L. 84; Cooley’s Taxation, Vol. 
Carolina v. U. S., 199 U. S. 435. 


Taggart & Hicks, 26 Ark. 398; Wallace v. Cravens, 


I, page 259; South 
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not granted for the purpose of carrying into effect 
any of the governmental powers of the state are 
taxable. Hence, Congress has power to tax a fran- 
chise granted by a state to a bank,** a corporation 
chartered by a state for the privilege of doing busi- 
ness in a corporate capacity,** a tax on the privilege 
of suce eeding to property®® and of transmitting 
property*®® at death, under the laws of a state. 
Recapitulating, the scope of the Federal taxing 
power is unlimited, with the following exceptions: 


(1) Articles exported from any state cannot be 
taxed; 


(2) Taxes must be laid and collected to pay the | 


debts and provide for the common defense and gen- 
eral welfare of the United States: 


(3) The salary of the president and Federal 
judges cannot be diminished by an income tax; 


(4) The agencies and instrumentalities of the 
states when exercised in a governmental capacity 
cannot be taxed. 


Although Congress has the power to tax, except 
as above stated, the Constitution provides that this 
power shall be exercised in a prescribed manner. 
This subject will be discussed in the next article 
under the heading “Apportionment and Uniformity 
Requirements of the Constitution”. 

33. Veazie Bank v. Fenno, 8 Wall. 533. 

34. Flint v. Stone Tracy Co., 220 " S. 107. 


35. Knowlton v. Moore, 178 U. S. 
36. New York Trust Co. v. Eisner, 356 Uw. S345. 
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